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Greater protections for active
Florida National Guardmembers

In July 2009, the amendments to
Florida’s military affairs law, which afford
greater protection to National Guardmem-
bers returning to work from state active
duty, became effective. Section 250.482 of
the statute fills in the gaps left by the Uni-
formed Service Employment and Reemploy-
ment Rights Act of 1994 (USERRA). Let’s
take a look at the amendments and how they
may affect you.

USERRA

USERRA states that returning serv-
ice members must be reemployed with
the same seniority in the job they would
have attained had they not been absent
for military service. Additionally, they
are entitled to the same status, pay, and
other rights and benefits determined
by seniority. There are, however, ex-
ceptions to the requirement, including
if your circumstances have changed so
that reemployment is impossible, un-
reasonable, or would impose an undue
hardship on operations. The law does
not apply to state military duty or state
call-ups by the National Guard.

Florida military affairs
law and amendments

Florida’s military affairs law, Sec-
tion 250.482, requires that troops or-
dered into active state service not be
penalized by either private or public em-
ployers or postsecondary institutions.
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Troops returning from active service are
required to promptly notify their em-
ployer of their intent to return to work.
The amendments to the law now enti-
tle the employee returning from active
service to:

e the seniority he had attained on the
date he was called to state active
duty and any other rights and bene-
fits resulting from the seniority; and

e any additional seniority he would
have attained had he remained con-
tinuously employed and the rights
and benefits that come with that
seniority.

In addition, you are not allowed to
require an individual returning from
active duty to use vacation, annual,
compensatory, or similar leave for the
period the member was on active duty.
However, the employee may elect to do
SO.

The amendments provide four ex-
ceptions to the reinstatement require-
ment. Specifically, you are exempt from
providing reinstatement if:

(1) business circumstances have
changed to the extent that reemploy-
ment is impossible or unreasonable;

(2) reinstatement would impose
an undue hardship on business
operations;

(3) the position the Guardmember left
to enter active duty was for a brief,
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nonrecurring period and there was no reasonable ex-
pectation that it would continue indefinitely or for a
significant period; or

(4) you had legally sufficient cause to terminate the
Guardmember at the time he left for state active

duty.

However, if you choose not to reinstate, the burden
is on you to show that one of the four exceptions exists.
Also, the law is specific in its application to only mem-
bers returning from “active duty,” which is defined by
the law.

Bottom line

The amendments to Florida’s military affairs law
bring the statute in line with many of USERRA’s require-
ments. The law extends the USERRA-type protections to
troops who are called up for active duty in the service
of the state. When faced with an employee seeking to
return to his job after an absence due to military service,
be aware that he is protected by both federal and state
laws. <
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